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DlGE,ST: Where union dues werc not collccted by Department of Labor
pursuant to withholding agreencent witn union due to adwmin-
istrative error, Sccretary must institute action to recover
resulting overpaynent of sailary unless he vaives such col-
lection pursuant to 5 U.S.C. § 5384 (8upp I1I, 1973). Lither
the amounts collected or if vaived, the equivalent sum should
then be paid to the uafon, The agency may not use its appro-
priated funds to pay the employees' debt to the union wvithout
cither collecting the amounts owed or vaiving such collecticum.

This deciscion to the Sceretary of Labor is in rvesponse to & requaest
of the Aszistant Secretary for Admiuictration and Managewent, Deparinent
of Labor, by letter dated Harch 21, 1975, for cur decision regarding the
availability of appropriated funds to pay union.ducs whilch the Repart-
ment erroncously failed to withhold from eispiloyecs' salarics.

The Department of Labor and Department of Laboer Lodge 1Z of the
tmerican Tederation of Govermment Euployees, AFL-CIO, entered into an
agreement on Septomber 1, 18064, providiug that the Departmeut would
wvithhold uaion dues from an employee's pay upon receipt of a voluntary
allotrnent authorization (DL Form 1-181, August 19G4) from the-employce.
The agreement provides in part that: :

"peductions will be nade begimning with the first
pay period which begius aiter tae {autiiorization] forn
i3 veceived fun the appropriate payroll uvifice and be made
in cach subscquent pay period until terminated ® % &1

The Asalstant Secretary states that although deductions ave usually
made within the applicable period after receipt of the employee's volun-
tary authorization, occasionally they are inadvertently initiated ome or
two pay periods late. In mid-December, 1674, approxlmately 200 volun-
tary authorization forms for the withholding of union ducs were recelved
by the Department's payroll office. RKocause of the press of necessary
end-of-year payroll office activities, the Departuent wag uncple to begin
deductions for union ducs based on the new guthorizations for as aany as
three pay periods after receipt. Labor Ledge 12 opposes retroactive
deductions of duc from members' pay, and has filed a forzal grievance
with the Department requesting that the Department reimburse it for
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dues not properly deducted, awounting to about $600. In an orel statexent
of its vicws, Labor Lodge 12 explained that its objection to retroactive
wvithholding was fear of cwployce resentment against the union for wiat vas,
after all, a managenent nistale. The Assistaat Secretary esks whether
funds appropriated to the Department may be used to satisfy Loczl 12's
request.

The agrcement to withhold dues fronm union menbers' palarvies iz speclf-
ically suthorized by sectican 21 of Ezee. Ouder Ho. 11451, 3 C.V.R. §§ 254,
265 (1$74) aond the Civil Service Regulations, 5 C.Y.R. § 550.321 (19274).

It 4o a valid contract, binding upon the Department of Labor, sud An an
sppropriate case, the Departmont would ba lisble in roney demages for its

broach. liztional ilaxitime Union of #Amervica, AIT-CIO0 v. Loited Stotes,
Ho. 385-71 (Ct. Cl., Lee. 1E, 1972).

Tha employeca' voluntary cllotmeant requests which were subnitted to
the Department esuthorize deduction of dues until 8 vritten revocation
yequest g £iled with the persoanel office. Since the avthorizaticns vere
4n cffect durdiug the periods of tiwe in question aad duriug those perinds
the ezployces were entitled to all the beaeiics of union wcmbership, the
employees owe the union the awmount of the dues for the pay periocds in
quegticit. The ducs should be yetroactively withheld and paid to the unien
4n fulfillment of the Department's obligation under {ts contyact vith the
union. See 42 Comp. Cene 252 (1562) and B-152031, Janusry 9, 1984, in
vhich an apcncy had falled to celleet and pay over hezlth ipsurance prenius,
and B-1G0534, March 28, 1967 &nd B-174249, October 23, 1974, 1in wpich life
insurance premiuums were similarly not collected end paid, due to sduinis-
tretive crror. In cach instance, the empleyee was held to have beea covered
for the Leanefits in guestion, notwilthstanding the failure to doduct the
proper cpouuts froa his salary snd therciore gubscguent cellection of the
premiuwsns due was congidered proper.

The payment of union ducs is s personal cbligetion of the euployee
member aud cannot be comsidercd a debt of the United States. Tavrefors
the agency ney not pay the union tha eguivalent amount cf the dues from its
eppropriated funds without cither seeking to recover the angunts from tho
caployees or exercising its power to walve collection £roa the exployces,
as discussed below.

Vhen the agency is required to act as & collection agent, as in this
case, and fails to make the required deductions, tie rescult is an overpaynent
of pay vhich nust be recoverced frow the cmployee. Hiowever, uander certain
circusnstances 5 U.S.C. § 5504 (Supp. IIL, 1273) provides that collcction
from the employee may be waived either by the Comptroller General or, as
in the instant case, when the claim is for an smount aggregating lese than
$500, by the bead of the agency involved. &
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The standsrds for waiver of claizms arising out of an crroncous payment
of pay are found in 4 Code of Federal Regulations $1-33. Seetien 91.5(c)
providea for waiver where:

“eollection action under the claim would be against

equity and good conscience and not in the best interests
of the United States. Geunerally these criteria will be
met by a finding that the crroneous payment of pay or
ellowances cccurred through admiuistrative error and that
there i no incdication of fraud, misrepresentation, fault
or lack of good faith on the part of tha employec or meaber
or any othey person having an intercst in obtaining a waiver
of tha cledim « » « » Waiver of overpayments of pay and
ellowances under this standard necessarily nust depend upon
the facts existing in tha particular case. + «

Applying these criteria to caces jnvolving the adninistrative fallure to
paiie appropriate deductions for lifc or health insurance, ve have permitted
vaiver in come casca where it sccmed dasquitable to dmpute coustructive
knowledge of the everpayment and denicd it inothers whore the enployee wag
found to be partially at fault in mot bringing the failure to daduct his
premivns to administrative sttention. See E~170625Y, Septeowber 5, 1972
(denizl sustaincd on reconsideration, February 23, 1973): B~1£0137,
Decenmber 28, 1573; B-183113, iarxch 3%, 1975 (deniel sustained on recon-
sideration, July 21, 1975).

_ While there have been no previous cases to date vhich considered the
waiver of the cellection of union dues on the same bosis as lifc or hicelth
{nsurance presiuss, there appesrs to be no resson viy the laugusge of the
statute and regulations should not be cqually applicable. tUherciore, 1f the
Secretary nakes the necessary fiudings under 5 U.S.C. § 5564 (Supp. I11, 1973)
and the implouwenting rogulations, he may waive collection of the erroncous
overpayments of salary to these employecg for whom thore should have bewn
deducticns for union dues.

Since subsection (e) of section 5584, supra., provides that “an erroneous
payment, the collection of wvhich {5 weived under this section is decoed a
velid payment for all purpescs,' if waiver is gronted, the Secretary must
consider that the decductions have been rede and must turn over the procceds
to the union 2 required by his agrocment.
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